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= Euaer A. SMITH 
rm Elmer A. Smith, Chairman of the Executive Committee, received his 
< : ‘ : . 4 
SO education in the high schools of Denver and Boulder, Colorado, the 
.;# University of Colorado, and the Chicago Kent College of Law. 
62 He has been in the service of the Illinois Central System almost all 
~— of his working life. He is now General Attorney in the Law Depart- 
-f— ment of the Illinois Central. 
= Mr. Smith is a member of the Couneil of the Seetion of Publie 
» && Utility Law of the American Bar Association. 
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C. E. CHILDE 


©. E. Childe, Vice-President, Western Classification Territory, was 
born at Lineoln, Nebraska in 1887. Ie was in the employ of the Burling- 
ton Railroad as station helper, telegraph operator, and clerk from 1900 
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to 1906. He was Traffie Manager, Sunderland Brothers Company, 
Omaha, from 1906 until 1912 when he left to accept the position of As. 
sistant Manager of the Omaha Chamber of Commerce Traffic Bureau 
He held this position from 1912 until 1914. In 1914-1917 he was Com. 
missioner of the Sioux City Traffic Bureau and from 1918 until 1934 
was Manager of the Traffic Bureau of the Omaha Chamber of Commerce. 
Mr. Childe entered private practice as transportation counsel July 1, 
1934. 

From 1926-1928 he was President of the National Industrial Traftic 
League and has acted as Chairman of the Traffic Committee of the Miss. 
issippi Valley Association from 1931 to the present time. 








Wyte M. Barrow 


The office of the Association has learned with deep regret of the 
death of Mr. Wylie M. Barrow on November 11th. Mr. Barrow was 
elected Vice-President of the Association for the Southern Classification 
Territory at the last annual meeting. 

Wylie M. Barrow, Vice President, Southern Classification Territory, 
was born in West Baton Rouge Parish, Louisiana, February 19, 1874. 
Edueated at publie schools and received B.S. Degree from Louisiana 
State University in 1893. Attended Georgetown Law School, Washing- 
ton, D. C., and reeeived Degree of LL.B. from that institution in 1897. 
Was employed by Interstate Commerce Commission as reporter in Statis- 
tical Department, 1905 to 1907. 

After graduation, returned to Louisiana and was elected Secretar) 
of the first Railroad Commission of Louisiana, which he organized along 
lines similar to those of the then existing Interstate Commerce Commis- 
sion. He pursued his law studies before private tutors and was admitted 
to practice before the Supreme Court in 1900. 

He resigned and became Assistant Attorney General of Louisiana 
in 1911, oceupying this position through several administrations, until 
1923 when he resigned to take up private practice. 

When the Constitution of Louisiana of 1921 was adopted, he was 
appointed Special Assistant to the Attorney General to handle all rate 
and transportation matters before the Interstate Commerce Commission 
and the courts. In 1925 he resigned to become Chief Counsel for the 
Louisiana Highway Commission, occupying this position until 1928, 
when he again entered practice, devoting his time to Interstate Com- 
merece Commission practice, and practice before state and federal courts 
in transportation, traffie and publie utility matters. 

Mr. Barrow was one of the earliest practitioners before the Commis 
sion, having taken active part in Tap Line Cases and in the Shreveport 
Rate Case. 

He has been active in all of the major rate investigations involving 
rates in the South and Southwest. 
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New York City Members Hold Luncheon 


HROUGH the efforts of P. Otis Zwissler, one of the New York City 

members of this Association, the first luncheon of practitioners out- 
side of Washington was held on November 21st at the Downtown Ath- 
letic Club, 19 West Street, New York City. 

Between 25 and 30 members attended the luncheon. Matters. of 
general interest concerning the profession were discussed and plans 
made to hold another luncheon in January. It is hoped that a !arger 
number of Association members, as well as non-members, will be present 
at the January luncheon, at which time the advisability of continuing 
such luncheons will be determined. 





October and November Luncheons Well Attended 
in Washington 


HE Committee in charge of the Washington luncheons for the year 


1934-35 consists of the following: 
Aubrey Bogley, Edwin F. Morgan, Henry J. 


Williams. 


Harry C. 


Ames, Chairman, R. 
Saunders and A. Rea 


The first luncheon of the season was held on October 30th at the 


Harrington Hotel. 


Honorable Paul A. Walker, member of the Federal 


Communications Commission and Wilbur LaRoe, Jr., were the guest 


speakers. 


WasHiNcTON, D. C. 
J. D. Battle 
Geo. T. Bell 
R. A. Bogley 
Wm. H. Bonneville 
Carrie Lou Brewer 
C. oo tae 
Jos. C. Colquitt 
Pearle P. Cramer 
R. Granville Curry 
Hon. Claude L. Draper 
C. D. Drayton 
H. D. Driscoll 
Jean L. Dyer 
E. M. Ebert 
Harry S. Elkins 
John J. Esch 
L. J. P. Fichthorn 
Bertha Freriks 


Carmine Garofalo 
Karl Knox Gartner 
C. B. Guthrie 

N. W. Guthrie 

John T. Lambert 
Hon. Wm. E. Lee 
Thomas P. Littlepage 
Frank Lyon 

E. A. McBryde 
Sarah F. McDonough 
Stephen J. McMahon 
E. J. McVann 

Wm. A. Maidens 
Hon. B. H. Meyer 
Hon. Carroll Miller 


Hon. Claude R. Porter 


Arthur L. Quinn 
R. E. Quirk 
Wilbur LaRoe, Jr. 


There were 52 present at the luncheon. 


Henry J. Saunders 
Z. Wayne Scott 
Hon. Clyde L. Seavey 
G. F. Snyder 
Albert E. Stephan 
Frank C. Stratton 
A. M. Tillman 
]. R. Van Arnum 
Hon. Paul A. Walker 
Edwin W. Wendt 
M. X. Wilberding 
BALTIMORE, MARYLAND 
Elmer L. Beach 
James B. O’Toole, Sr. 
MINNEAPOLIS, MINNESOTA 
W. P. Hogan 
New York City 
Richard W. Barrett 


The NoveMBER LUNCHEON was held on the 27th at the Hotel Har- 


rington with 89 members and non-members present. 


The guest speaker 


was John H. Finerty of Washington, D. C., who made a short talk on the 
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famous ‘‘Mooney Case’’. 


The large number in attendance at this par- 


ticular luncheon was due to the hearings at the Commission in Ex Parte 


115. 


SAN FRANCISCO, CALIFORNIA 
Larsson 
Wasuincton, D. C. 
Mac Asbill 
W. W. Ahrens 
Hon. C. B. Aitchison 
Harry C. Ames 
C. S. Bailey 
Geo. T. Bell 
John E. Benton 
G. W. Billings 
R. A. Bogley 
Harold M. Brown 
Jos. C. Colquitt 
J. W. Connolly 
Pearle P. Cramer 
Miriam .deHaas 
Hon. C. L. Draper 
H. D. Driscoll 
Harry S. Elkins 
C. B. Ellis 
mr J. Esch 
. J. P. Fichthorn 
John F. Finerty 
R. C. Fulbright 
C. W. Griffin 
August G. Gutheim 
C. B. Guthrie 
N. W. Guthrie 
Jean Y. Handy 
J.B. P. Clayton Hill 
Hon. Wm. E. Lee 
S. F. McDonough 
J. P. McGrath 
M. Sue McLeish 
R. &. May 
James D. Mann 
Hon. B. H. Meyer 


Hon. Carroll Miller 
F. Morgan 
Hugo Oberg 
Thomas E. Rhodes 
Henry J. Saunders 
Z. W. Scott 
Chester E. Stiles 
A. Henry Walter 
Edwin F. Wendt 
John W. White 
A. Rea Williams 
Myron Witters 
ATLANTA, GEORGIA 
E. L. Hart 
Boise, IDAHO 
C. A. Root 
CHICAGO, ILLINOIS 
Elmer A. Smith 
Des Moines, Iowa 
J. H. Henderson 
W. F. Parsons 
LouisvILLE, KENTUCKY 
J. V. Norman 
Newport, KENTUCKY 
R. B. Carothers 
BALTIMORE, MARYLAND 
Chas. R. Seal 
Boston, MASSACHUSETTS 
Geo. B. Lourie 
Walter W. McCoubrey 
Joseph E. Warner 
A. C. Klein 
St. PAuL, MINNESOTA 
P. B. Beidelman 
L. R. Capron 
J. P. Plunkett 
St. Louis, Missouri 
L. F. Orr 





F. A. Leland 

W. E. Rosenbaum 
OmanHa, NEBRASKA 

L. T. Wilcox 

J. M. Souby 
Concorp, New HAMPSHIRE 

Mayland H. Morse 

Nelson Lee Smith 
Santa Fe, New Mexico 

J. D. Lamb 
New York, N. Y. 

W. J. Bailey 

W. S. Curlett 

J. P. Dervin 

T. P. Healy 

D. T. Lawrence 
Akron, OHIO 

E. F. Malaney 
CINCINNATI, OHIO 

R. A. Ellison 
FINDLAY, OHIO 

J. Geo. Child 
PoRTLAND, OREGON 

H. A. Gillis 
PHILADELPHIA, Pa. 

]. M. Davison 

V. P. Sumerfield 

George P. Wilson 
PittsBuRGH, Pa. 

. S. Boden 

W. P. Buffington 

Charles Donley 
Witkes Barre, Pa. 

C. E. Hippensteel 
Pierre, SoutH DaKoTA 
Herman L. Bode 
SEATTLE, WASHINGTON 
J. M. Proebstel 


Railroad Retirement Board Will Function 
in Spite of Court Ruling 


In response to inquiries, the Railroad Retirement Board has an- 
nounced that it will not cease to function while the question of the 
validity of the Railroad Retirement Act is pending before the appellate 
courts. So far as the limited funds at its disposal will permit the Board 
will continue to receive formal applications for annuities, to carry on 
correspondence concerning the applications and other matters relating 


to the operation of the Board and the Railroad Retirement Act. 


Appli- 


cations will be checked and prepared for verification from carriers’ 


records. 





Emergency Rates and the Due Process Clause * 


By Ever A. Situ 


Papers! read at the meeting of the Public Utilities Section of the 
American Bar Association in 1933 directed attention to the increasing 
tendency of commissions to enter emergency or temporary orders requir- 
ing reductions in rates. An impetus has been given to the entry of such 
orders by the recent passage of laws in New York, Illinois and Virginia, 
specifically authorizing commissions to fix temporary rates, as well as by 
the continuance of the depression.**** These orders and statutes but 
give articulate expression to the feeling prevalent in many quarters that 
reductions in rates, particularly in days of economic stress and strain, 
should be more easily and promptly accomplished.*® 

It has been said® that where an emergency exists, the constitutional 
principles applicable to the protection of property from confiscation may 
be temporarily modified, or may be set aside entirely, and that this re- 
lates to procedure as well as to return. It has also been suggested’ that 
commissions should be made definitely legislative, conducting such in- 
quiries and granting only such hearings as seem desirable. 

The Governor of New York, in supporting a bill authorizing the 
State commission to fix temporary rates, recently said® that the State 
was not seeking a law governing permanent rates, that permanent rates 
were based upon the Constitution of the United States which New York 
could not change if it wanted to, the implication being that temporary 
rates are beyond the pale of the law. These and similar statements raise 
anew questions arising under the due process clause. 

It seemed, therefore, that it would be worth while for the Section to 
consider, particularly in the light of recent cases, whether due process of 
law, even in these days, controls the action of a commission in entering 
a temporary or emergency rate order.® It will be my purpose to discuss 
this question primarily from the standpoint of procedural due process, 
of due process in its primary sense. As stated by Mr. Justice 
Brandeis," in the development of our liberty insistence upon procedural 
regularity has been a large factor. 

The first question that presents itself is whether due process requires 
a hearing before a commission may enter a temporary order. It may 
seem at first blush that this is merely an academic inquiry, yet the cases 
show that within the past year it has been a practical question. 

The Supreme Court recently had before it’? an order of the Inter- 
state Commerce Commission,'* entered without a hearing, requiring cer- 
tain railroads to establish joint rates with a barge line. The Commission 
had entered an order under the authority vested in it by a recent act of 
Congress known as the Denison Act,!* the purpose of which Act, so the 
Commission had found,!® was to substitute for hearings prior to its or- 


* Paper read before the Public Utilities Section of the American Bar Association 
on August 27, 1934, also before Practitioners’ Association, September 28, 1934. 


73 





74 I. C. C. PRACTITIONERS’ JOURNAL 





ders establishing joint rates, subsequent hearings upon complaint of an 
aggrieved party. Plainly, changes in rates could be quickly effected if 
hearings could be postponed until after the rates had actually been es- 
tablished. The lower court held’® that the order was in contravention of 
the due process clause. During the argument in the Supreme Court, 
counsel for the Government stated that if the railroads filed a complaint 
with respect to the rates thus required to be established without a hear- 
ing, the Commission would be bound to grant a hearing before making 
the rates effective. This concession had not theretofore been made. The 
Court said that the constitutional question raised by the railroads van- 
ished from the case, because the Commission stands ready to grant every 
administrative procedural right that the railroads are lawfully entitled 
to claim.'” 

It would seem, however, in view of another recent decision of the 
Supreme Court?* that had the Court been required to determine whether 
the Interstate Commission may without a hearing require railroads to 
make effective certain rates, it would have held squarely that the Com- 
mission possesses no such power. The Court there held that a State 
statute which authorized an administrative officer to require railroads to 
eliminate grade crossings whenever necessary in the officer’s opinion for 
the public safety and convenience, but without prior notice and hearing, 
violated the due process clause. The Court said that even if it be as- 
sumed that the Legislature without a hearing might by direct order re- 
quire the elimination of a grade crossing, it by no means followed that 
an administrative officer might do so, that there is a difference between 
legislative determination and the finding of an administrative official not 
supported by evidence, that in theory, at least, the Legislature acts upon 
adequate knowledge after full consideration and through members who 
represent the entire public. 

The recent amendment to the Illinois Commerce Commission Law® 
does not expressly provide for a hearing. The Commission seems to have 
construed the Act, however, as requiring a hearing before it may fix tem- 
porary rates.'S It appears from one of its recent orders fixing temporary 
rates that the record consisted of 5,840 pages and 83 exhibits, which indi- 
eates that the facts had been developed in some detail. The Illinois Com- 
mission in construing the statute as requiring a hearing has undoubtedly 
avoided litigation. The recent amendment to the Publie Service Law of 
New York? empowering the commission to fix temporary rates, provides 
for notice and hearing, as does the Virginia statute.* 

Courts that have had occasion to consider the validity of temporary 
orders have held that the utility is entitled to a hearing,!®.2° the court in 
one case’® stating that there was not due process of law in the hearing 
that was accorded. 

It hardly seems probable that the Supreme Court in this respect will 
depart from the principles that it has repeatedly announced in dealing 
with the validity of decisions of the Interstate Commission. The Inter- 
state Commerce Act requires a hearing, but the Supreme Court has not 
placed so much emphasis on this provision of the Act as upon the consti- 
tutional right of a carrier to a hearing before the establishment of rates. 
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In a leading case”! the Court said that it had been distinctly recognized 
that administrative orders, quasi-judicial in character, are void if a hear- 
ing was denied, and this principle has been reiterated in a long line of 
eases involving orders not only of the Interstate Commission but of the 
State commissions.”? 

It has recently been suggested, as stated,’ that the commissions 
should be converted into legislative bodies, granting only such hearings 
as seem desirable, leaving to the courts the responsibility of determining 
whether the rates fixed are confiscatory or otherwise unlawful. It would 
seem that any such plan would present grave questions respecting the 
delegation of legislative power,?* wholly aside from the question whether 
it would be desirable in the public interest to transfer to the courts the 
real responsibility of holding formal hearings respecting utility rates. 

But what kind of a hearing will meet the demands of the due process 
clause? What are the attributes of such a hearing? 

It is perhaps but a truism to say that this will depend upon the par- 
ticular facts in a particular case. We are here not dealing with a par- 
ticular case but with principles. And it is believed that what the courts 
have recently said may throw some light on the kind of hearing in a pro- 
ceeding involving temporary rates that will satisfy the due process clause. 

The Supreme Court in one case*! said that administrative orders, 
quasi-judicial in character, are void, among other reasons, if the hearing 
granted was inadequate and manifestly unfair. The Court in setting 
aside a recent order of the Interstate Commission because of its failure 
to grant the railroads a rehearing upon a showing of changed conditions, 
said** that in the discharge of the Commission’s duty a fair hearing is a 
fundamental requirement, and further, and I emphasize this language, 
the prospect that a hearing may be long does not justify its denial if it 
is required by the essential demands of justice. 

What the Supreme Court has recently said in immigration cases is 
helpful in considering the nature of a hearing that will satisfy the due 
process clause.25 Mr. Justice Stone, summarizing the principles that the 
courts have announced,” said that the action of the Secretary of Labor 
in an immigration case is subject to some judicial review, that the courts 
may determine whether his action is within his statutory authority, 
whether there was any evidence before him to support his determina- 
tion, and whether the procedure he adopted in making it satisfies ele- 
mentary standards of fairness and reasonableness, essential to the due 
administration of the summary proceeding which Congress has author- 
ized, that the power conferred on the Secretary is a great power but 
must be exercised fairly, to the end that he may consider all evidence 
relevant to the determination which he is required to make, that he may 
arrive justly at his conclusion and preserve such record of his action 
that it may be known that he has performed the duty which the law 
commands. 

I have referred to these decisions because they direct attention to an 
indispensable factor in the determination of any controversy, namely, 
the fair exercise under the facts in a particular case of the powers con- 
ferred. Upon the question involved and the facts must depend in any 
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case whether the power has been fairly exercised and the demands of due 
process satisfied. 

Another test of the kind of hearing that is required in a case involv- 
ing rates, whether permanent or temporary, is suggested by Mr. Justice 
Cardozo in a recent opinion*’ in which he said that a hearing before a 
commission fixing the rates of publie service corporations and limiting 
their powers in the transaction of their business must be adapted to the 
consequences that are to follow, to the attack and the review to which 
their orders will be subject, and that the Interstate Commerce Act as it 
stands today, and kindred statutes in the States, are instinct with the 
recognition of a duty to give a hearing of such a kind that the courts 
will understand why a commission has acted as it has if their supervisory 
powers are afterwards invoked for enforcement or revision. The Supreme 
Court in many recent decisions has criticized both the Interstate Commis- 
sion and the lower Federal courts for their failure to set forth the rea- 
sons for their action.** No reasons could of course be given in the ab- 
sence of an adequate record. 

It has recently been held'® that an emergency order changing rates 
must be based upon evidence sufficient to justify such change, that the 
rate can not be reduced to such an extent as to deprive the utility of a 
fair return, and that it can not be increased so as to permit the utility to 
receive more than a reasonable return. Another court in staying the en- 
forcement of a temporary rate order said*® that public utility rates, 
whether temporary or permanent, must be found by methods recognized 
by law. 

It would seem, as a matter of principle, that a hearing for the pur- 
pose of enabling a commission to fix temporary rates must be of such a 
kind and character as will enable the commission to determine what 
would be a lawful rate, and that there must be such a development of the 
facts as will insure that the rates fixed are lawful rates under the tests 
and standards laid down by the courts. How far a commission must go 
into the facts depends of course upon the particular case before it. The 
hearing must not be a mere form.*° 

The question arises as to whether commissions, before entering tem- 
porary orders, are required to make a valuation. The courts in cases 
decided during the war period held that commissions had the power to 
approve increases in rates by amounts sufficient to meet the mounting 
cost of operation without a valuation of the utility’s property.*! The 
question would seem to depend not only upon the facts in the particular 
ease but upon the statute. 

It has been suggested that if emergency increases were fair at a time 
of mounting increases in the cost of operation, emergency reductions are 
fair under present conditions.®** But the temporary rate orders that 
have recently been entered appear to have been predicated not so much 
upon reductions in operating and expenses due to decreases in the costs 
of labor, materials and supplies, as upon other considerations, ineluding 
changes in the rate base, in the rate of return, and the economic necessi- 
ties of consumers. If rates are proposed to be reduced because of a de- 
crease in the value of the property, it would seem to be necessary for the 
Commission to conduct a hearing respecting that value 
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It is not without significance that the recent Acts of Illinois and 
Virginia,** make the right of the Commission to establish temporary 
rates conditional upon a finding by the Commission that the net income 
of the utility is in excess of the amount required for a reasonable return 
upon the value of the property. Another amendment to the Illinois stat- 
ute provides that in a proceeding in which the value of any utility is in 
issue, the burden of establishing such value shall be upon the utility.** 
It would seem, in the light of the authorities, that it would be a denial of 
due process not to give a utility under such circumstances a reasonable 
and fair opportunity to meet the burden thus imposed upon it by the 
statute itself. And in two recent decisions of the Illinois Commission 
fixing temporary rates’® the Commission, following an investigation, 
made a finding of fair value. These decisions would tend to show that 
it is possible to conduct hearings with more expedition than has com- 
monly been assumed. 

Another related question is whether a commission may treat as evi- 
dence facts that were not introduced as such and which are not a part 
of the record before it. Jf a commission could consider and weigh facts 
not introduced in evidence at the hearing, if it could be relieved of the 
requirement to decide cases in accordance with the facts proved, plainly 
a short cut could be found to the more expeditious disposition of con- 
troversies. But it is established that any such procedure would be arbi- 
trary and would constitute a denial of due process. 

It was argued by the Government in the Supreme Court that in 
view of the language of the Interstate Commerce Act that rates should 
be set aside if after a hearing the ‘‘Commission was of the opinion that 
the rate charged is unreasonable,’’ the order based on such opinion was 
conclusive and could not be set aside, even if the finding was wholly 
without substantial evidence.24_ But Mr. Justice Lamar in an illuminat- 
ing decision said that the statute gave the right to a full hearing, that 
this conferred the privilege of introducing testimony and at the same 
time imposed the duty of deciding in accordance with the facts proved, 
that a finding without evidence was arbitrary, and that if the Govern- 
ment’s contention was correct it would mean that the Interstate Com- 
mission had a power possessed by no other officer or administrative body, 
that where rights depended upon facts, the Commission could disregard 
all rules of evidence and could capriciously make findings by adminis- 
trative fiat. 

These principles have been announced in many other decisions of 
the Supreme Court. The Court has said that provision for a hearing 
under the Interstate Commerce Act implies both the privilege of intro- 
ducing evidence and the duty of deciding in accordance with it, that to 
refuse to consider evidence introduced, or to make an essential finding 
without supporting evidence is arbitrary action,®* that a carrier must 
have the right to secure and present evidence material to the issue under 
investigation, that it must be given the opportunity by proof and argu- 
ment to controvert the claim asserted against it before a tribunal bound 
not only to listen but to give legal effect to what has been established *5 

The Supreme Court recently set aside an order of the Interstate 
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Commission on the ground that the Commission improperly treated as 
evidence facts that were not introduced as such, and that the matter thus 
improperly treated may have been an important factor in the conclusions 
reached by the Commission.*® 

It is to be borne in mind of course that the Supreme Court has many 
times said that the Interstate Commission is not limited by the strict 
rules as to the admissibility of evidence which prevail in suits between 
private parties, and that the mere admission of matter, which under the 
rules of evidence applicable to judicial proceedings would be incompe- 
tent, does not invalidate the Commission’s order.** 

The cases, both federal and state, dealing with this particular point 
are reviewed at length in a recent study by Harold M. Stephens, entitled, 
Administrative Tribunals and the Rules of Evidence.** 

Is an order fixing temporary rates, but continuing the investigation 
to determine what permanent rates should be established, such an order 
as will permit the utility to resort to the courts for relief, without waiting 
for the conclusion of the proceedings? The question can best be answered 
in the language of the Supreme Court that an order prescribing tempo- 
rary rates to be effective until the final determination, is a final legisla- 
tive act as to the period during which it should remain in effect, and 
that upon a showing that the reduced rates were confiseatory, the com- 
pany was entitled to have their enforcement enjoined pending the com- 
pletion of the rate-making process.*® This case has been followed in the 
more recent decisions dealing with the validity of temporary orders fix- 
ing rates.*° 

The recent amendment of the Illinois Commerce Commission Law,’ 
provides in substance that if upon the final disposition of the case, the 
rates determined are in excess of the rates prescribed in the temporary 
order, the utility shall be permitted to recoup its loss during the interim 
by means of a temporary rate increase over and above the rates finally 
determined. The Virginia statute contains a similar provision.* This 
provision for recoupment raises novel and interesting questions. 

The Illinois Commission in recently fixing temporary rates*! said 
that the property of the utility will not be confiscated because of the pro- 
vision for recoupment. It has also been said** that this provision for 
recoupment may protect emergency orders against judicial attack, inas- 
much as such provision would tend to make abortive the al’egations of 
irreparable injury.” 

But would this be the result in a clear case of confiscation under a 
temporary rate order? Does this provision for recoupment immunize 
orders against judicial control ? 

Here again the answer would seem to be found in the decisions of the 
Supreme Court. That Court has said that it cannot be doubted that in 
a clear case it is the right and duty of the Court to annul the operation 
of a confiseatory law.** If, therefore, a clear case of confiscation would 
result from the establishment of the temporary rates, if, to use the lan- 
guage of Mr. Justice Brandeis,** the evidence compe!s the conviction that 
the rate would not prove adequate, it would seem that the courts would 
not ‘‘hesitate to arrest the operation’’** of the temporary rate. 
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But I emphasize that this could be done only in those eases in which 
the utility made out a clear case of confiscation under the temporary 
rate. It has been suggested that the courts would favor temporary rate 
orders,** and reference has been made to holdings of the Supreme Court 
that there should be a practical test of the rates prescribed by public 
authority to determine whether they were confiscatory. But an examina- 
tion of the cases relied upon*® will show that they were what may be said 
to have been ‘‘border-line cases,’’ that is, cases in which the utility failed 
to sustain the burden cast upon it of showing beyond any just or fair 
doubt that the rates were confiscatory.** 

There is, moreover, always the possibility that conditions may so 
change, including not only consumptive demand, but the costs of labor 
and materials, that recoupment as a practical matter may be impossible. 

The Interstate Commission in 1920** approved increases in rates in 
the United States to enable carriers to meet increases in the costs of ope- 
ration and to obtain a fair return on the value of their property. In not 
one year since 1921 have the railroads in the United States earned as 
much as 534% on the value of their property, whether that value be 
based upon the property investment or the value found by the Commis- 
sion in 1920 adjusted and brought down to date.*® This also seems to be 
the experience of the British Railways.*° 

The experience of the railroads is in many respects not comparable 
to that of other utilities in that the railroads have encountered in the 
last decade the competition of newer agencies of transportation. But 
their experience does tend to show that conditions arise that can not be 
forecast, and that the attempted recoupment in the future of losses in 
the past, and the postponement to the future of the time when a utility 
may earn a fair return may result in confiscation. 

And there is at least one case in the books from which it appears 
that a reduction in street-car fares was made on the assumption that 
prices and operating costs would fall, a prophesy, to use the language of 
Mr. Justice Brandeis, if such there was, which proved false. 

If provisions for recoupment are to be applied, it would seem that 
they can be applied only in these border-line cases, cases in which the 
evidence does not compel a conviction that the rate would prove inade- 
quate and confiseatory. 

During the hearings before the Illinois Legislature upon the pro- 
posed recoupment provision, it was urged that the fact that one group of 
consumers might obtain the benefit of a lower rate at the expense of an- 
other group who might be obligated to reimburse the utility, rendered 
such a provision arbitrary and unlawful.*? Doubtless those advancing 
this view had in mind decisions of the Supreme Court that deficits in the 
past do not afford a legal basis for invalidating rates, otherwise compen- 
satory. 

It has been suggested on the other hand by the Interstate Commis- 
sion®* that inasmuch as railroad earnings must inevitably fall below nor- 
mal in times of depression, they may properly be permitted to rise above 
normal in times of prosperity. It may well be, therefore, that the ques- 
tion whether in times of prosperity a utility should be permitted to 
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charge rates something more than normal, or whether following an order 
fixing rates, which order did not seem to be clearly confiscatory at the 
time it was entered, the utility should be permitted to recoup its losses 
by slight increase in the rates, but reflect after all the wide latitude that 
a utilities commission has in the fixation and establishment of rates. As 
stated by Mr. Chief Justice Hughes, the rate-making power necessarily 
implies a range of legislative discretion, and it has seemed to me that the 
utilities, their counsel, and the commissions themselves, have all too fre- 
quently overlooked the range of this discretion and the well-established 
principle that a just and reasonable rate is not necessariiy one that is 
just over the red line of confiscation. 

The Supreme Court has said that a commission in its discretion may 
determine a just and reasonable rate that is substantially higher than one 
merely sufficient to escape condemnation in a confiscation case, that rates 
substantially higher than the line between validity and unconstitution- 
ality properly may be deemed to be just and reasonable and _ not 
excessive.°® 

In a recent book dealing with the regulation of public utilities®* the 
author distinguishes between what he calls a constitutional rate and an 
economic rate. He says that not only the courts but the public, should 
ever recognize that the responsibility of providing, for the various utili- 
ties within the sphere of State action, rates that are economically and 
socially satisfactorily in excess of the constitutional deadline of fairness, 
is one that belongs properly to the individual States, varying, as they 
do, in their specialized local needs. He well points out that regardless of 
what is the answer of the courts to the question: ‘‘ What is a constitu- 
tional rate?’’ regulatory bodies can not avoid the responsibility for fixing 
fair and reasonable rates within the range of the discretion left them by 
the courts. 

So much has been said and written respecting the judicial review of 
decisions of administrative bodies that it has frequently seemed that no 
case was ever tried out before an administrative body that was not ap- 
pealed, and the result has been, as pointed out in the work just referred 
to, that the emphasis has been shifted from the fundamental: ‘‘ What is 
an economic rate?’’ to ‘‘ What is a constitutional rate ?’’* 

It has been said®® that since the Federal courts, when they go into 
questions of value, attempt to find the lowest reasonable measure of re- 
turn, it is clear that if a commission adopts as its basic valuation for set- 
ting rates the same measure which the courts use in testing an unreason- 
ably low return, the commission is constantly on the border line of con- 
fiscation and involving itself in constant attacks upon its findings. The 
author further says that this may, in part, account for the fact that the 
Federal courts have reversed the commissions in over 87% of cases 
involving the factor of value.® 

All this but illustrates the further point, to use the language of the 
Interstate Commission,® that the words ‘‘just and reasonable’’ are not 
fixed, unalterable, mathematical terms, that they imply the application 
of good judgment and fairness, of good sense and a sense of justice to 
the facts of record. The Supreme Court has recognized that there must 
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exist a range for the flexible limit of judgment which belongs to the 
power to fix rates.** There wou'd be no flexible limit of judgment if all 
rates were measured by their relation to cost alone or by some mathe- 
matical formula. 

Perhaps there is needed what the Assistant Secretary of Commerce, 
a man whose work on administrative law has almost become a classic, 
describes as economic statesmanship, a need that extends not to a selected 
group, but to all who have any duties or responsibilities in connection 
with the ownership, management or regulation of public utilities. Ques- 
tions under the due process clause, or many of them, would doubtless dis- 
appear with the recognition of such a need. 

We shou!d bear in mind what Mr. Justice Holmes once said :*4 


“ * * * An adjustment of this sort under a power to regulate rates has to 


steer between Scylla and Charybdis. On the one side if the franchise is taken to 
mean that the most profitable return that could be got, free from competition, is 
protected by the Fourteenth Amendment, then the power to regulate is null. On 
the other hand if the power to regulate withdraws the protection of the Amendment 
altogether, then the property is naught. This is not a matter of economic theory, 
but of fair interpretation of a bargain. Neither extreme can have been meant. A 
midway between them must be hit.” 


The assertion that due process of law controls the action of an ad- 
ministrative body in fixing rates does not mean that there is not room 
for improvement in methods of procedure before utility commissions and 
in the handling before commissions of the complicated and technical 
questions that present themselves. There can be little doubt but that 
there exists an opportunity for real constructive work, work requiring 
earnest cooperation not only on the part of the commissions but utility 
managements and those who represent utilities, in formulating rules of 
procedure and methods of handling cases that will avoid the claim that 
the trial of cases before the commissions is accompanied by unnecessary 
and unreasonable delay. Nor does it mean that the management, regu- 
lation and control of utilities may not take other forms and shapes. At- 
tention is now being called to the operation of public utility trusts and 
mixed trusts in England and to the advantage which it is claimed these 
trusts possess over a system of private management and control.®. There 
would arise, of course, questions as to how these trusts could be created 
and operated in this country under our form of government and princi- 
ples of constitutional law. 

It is submitted, however, that all this can be done and ought to be 
done within the framework of the law and within the concept of due pro- 
cess as that concept has been announced and developed by the courts. 
The recent decisions dealing with the validity of temporary or emer- 
geney rate orders but again emphasize that short cuts to reductions in 
rates are not short cuts when they fail to satisfy the demands of due 
process.*® There is, it seems to me, a responsibility on all of us for the 
adoption of such a procedure as will make regulation effective and as will 
make it at the same time fair, but all within the framework of the law. 

Utilities are today confronted with rising costs of operation, and it 
seems not improbable that conditions may justify and indeed require in- 
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creases in utility rates and not reductions. There may be emergency 
rate orders, but of a different kind from those that had been expected. 
The railroads of the United States are this week filing with the Inter- 
state Commission a petition in which they seek authority to increase their 
rates by such amounts as will enable them to meet in part the rising costs 
of operation due to increases in the wage level and in the prices of ma- 
terials and supplies. It is estimated that these increases, on the basis of 
operations for the year 1934, will increase their operating expenses by 
approximately $293, 000,000. 00. 

It is not without significance that the recent Act of Virginia* specifi- 
cally provides for emergency increases in rates as well as for emergency 
reductions, the utility being required to give a bond pending the estab- 
lishment of permanent rates. 

A court in a confiscation case®’ very recently pointed out that there 
would seem to be no just criticism from the standpoint of public policy 
in maintaining wage rates of public utilities even at a time of declining 
prices, that it is the announced policy of government that wages should 
be maintained as far as possible despite the depression. 

Due process is really the rule of reason, the rule of fairness, assur- 
ance against uncontrolled and unrestrained power. No one could charge 
Harold J. Laski, the well-known writer on political science and govern- 
ment, with being a conservative. Yet it is significant that while recog- 
nizing that expert commissions are necessary in our complicated world 
Mr. Laski says that: what is essential is that we should have the assur- 
ance that the methods utilized by an administrative body in reaching 
its decision are judicially satisfactory, that, for instance, there is full 
time for the preparation of the case, that the administrative body has 
been compelled to take account of all the relevant evidence, and that the 
court on examining the record can satisfy itself that the parties have 
had a full and fair hearing.** 

The language of Mr. Justice Roberts, though found in a dissent,® 
is such a notable statement of the principles of due process that it 
deserves repeating : 


“The concept of due process is not technical. Form is disregarded if substantial 
rights are preserved. In whatsoever proceeding, whether it affects property or liberty, 
or life, the Fourteenth Amendment commands the observance of that standard of 
common fairness, the failure to observe which would offend men’s sense of the decen- 
cies and properties of civilized life. It is fundamental that there can be no due 
process without reasonable notice and a fair hearing. Though the usual and cus- 
tomary forms of procedure be disregarded, the hearing may nevertheless be fair, 
if it safeguards the defendant’s substantial rights. * * * 


The authorities reviewed in this paper seem to me to carry two impli- 
cations of importance to those who practice before an administrative 
body such as the Interstate Commerce Commission. The first is that 
administrative bodies are subject to the rule of law. The rule of law has 
lost favor in the past few years. Arbitrary and capricious power is again 
exhibiting the ruthlessness and injustice that inevitably accompany it. 
We, with our heritage, ought to bend our efforts to strengthen and im- 
prove the rule of law and not to destroy it. 
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A further implication is that there must be a hearing before an ad- 
ministrative tribunal may validly fix rates. This throws a real respon- 
sibility upon those who practice before such a tribunal. As suggested 
by the President in his address of yesterday, what confronts practi- 
tioners before the Commission in the next decade, in view of the probable 
addition to the powers of the Commission, really constitutes a challenge 
to practitioners to give the Commission the very best of their ability, 
their intelligence and their knowledge, to the end that the Commission 
may be in a better position to solve the complicated, the technical and 


difficult questions that are bound to be presented to it in the next few 
vears 
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29, 1933, the statement is made that Sec. 36 of the Illinois Commerce Commission 
Law. as amended by Act of July 9, 1933, containing this provision for recoupment, 
, carefully designed to provide for emergency orders that shall be sustained by 
the courts. 

3K noxville vs. Knoxville Water Co., 212 U. S. 18. 

'4Southwestern Telephone Co. vs. Public Service rbd 262 U. S. 276, p. 296. 

In Re Wisconsin Telephone Co., P. U. R. 1932D, 173, p. 283, citing cases “as 
to the wisdom of a test period.” 
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46San Diego Land Co. vs. National City, 174 U. S. 739, p. 754; San Diego 
Land Co. vs. Jasper, 189 U. S. 439, p. 442; Knoxville vs. Knoxville Water Go., 212 
U. S. 1, p. 17; Willcox.vs. Consolidated Gas Co., 212 U. S. 19, p. 41, 54; Vand yke VS. 
Geary, 244 U. S. 39, p. 44, 49; Galveston Elec. Co. vs. y Bad th 258 U. S. 388, p. 
401-402; Des Moines Gas Co. vs. Des Moines, 238 U. S. 153, p. 173: Lincoln Gas Co. 
vs. Lincoln, 250 U. S. 256, p. 262: Darnell vs. Edwards, 244 U. S. 564, p. 570. 

*7Oklahoma Operating Co. vs. Love, 252 U. S. 331, p. 337, 338. Mr. Justice 
Brandeis in holding in this comparatively recent case that a suit should proceed for 
the purpose of determining whether the maximum rates fixed by the Commission were 
under the then-existing conditions confiscatory, said that it did not follow that the 
Commission need be restrained from proceeding with an investigation of plaintiff's 
rates and practices, so long as its findings were subjected to the review of the District 
Court. See also the — decision in Central Kentucky Natural Gas Co. vs. Rail- 
road Comm. of Ky., 290 U. S. 264, commented upon in Trend of United States 
Supreme Court ac Ma Affecting Rates of Public Utilities, by John L. Collins 
Amer. Bar Assn. Journal, Vol. 20, p. 535. 

48Ex Parte No. 74, Increased Rates, 1920, 58 1. C. C. 220. 

49Genera! Rate Level Investigation, 1933, 195 1. C. C. 5, p. 51. 

50Dimock, Public Utilities in Great Britain, Univ. of Chicago Press, 1934. 

51Galveston Electric Co. vs. Galveston, 258 U. S. 388, p. 492. 

52See Note (18). Also, Weidel, Recent Amendments to Illinois Public Utilities 
Act, Ill. Law Rev., May, 1934, Vol. 29, p. 84. 

53Galveston Electric Co. vs. Galveston, 258 U. S. 388, p. 395; Knoxville vs.. Knox- 
nig Water Co., 212 U. S. 1, p. 14; Los Angeles Gas Co. vs. Railroad Comm., 289 
U.S 27, op. 313. 

54T he Fifteen Per Cent Case, 1931, 178 1. C. C. 539, p. 582. 

55 ouisville & N. R. R. Co. vs. Garrett, 231 U. S. 208, p. 313. 

56Banton vs. Belt Line Railway, 268 U. S. 413, p. 422, citing Trier vs. Chicago, 
St. P. M. & O. Ry. Co., es C. C. 352, p. 355; Holmes & Hallowell Co. vs. Great 
Northern Ry. Co., 37 |. cc >. 625, p. 536; Dimmitt-Caudle-Smith Live Stock Co. vs. 
Railroad Co., 47 |. C. C. 287, ?p. 208: Detroit & M. R. Co. vs. Mich. Railroad Comm. 
203 Fed. 864, p. 870. See also Northern Illinois Light & Traction Co. vs. Commerce 
Comm., 302 Ill. 11, p. 24; Idaho Power Co. vs. Thompson, 19 Fed. (2d) 547, and Mr. 
Justice Butler’s statement in his dissent in Los Angeles Gas Co. vs. Railroad Comm., 
289 U. S. 287, p. 326, that the commission’s field of action is within reasonable limits 
above the point or line where confiscation would commence. Mr. Justice Brandeis 
gave expression to the same principle in his concurring opinion in Southwestern Bell 
Telephone Co. vs. Public Service Comm. of Mo., 262 U. S. 276, p. 296, when, after 
referring to the fact that the commissions undertook to make the rule announced in 
Smyth vs. Ames, 169 U. S. 446, their standard for constructive action and to use it as 
a guide in making or approving rates, said: 

“* * * And the tendency developed to fix as reasonable, the rate which 
is not so low as to be confiscatory. (This, it appears, was the purpose of the 
Board in Galveston Electric Co. vs. Galveston, 258 U. S. 388). Thus the rule 
which assumes that rates of utilities will ordinarily be higher than the minimum 
required by the Constitution has, by the practice ‘of the commissions, eliminated 
the margin between a reasonable rate and a merely compensatory rate; and, in 
the process of rate, making, effective judicial review is very often rendered 
impossible. * * 

See also the quotation of Mr. Chief Justice Hughes in Los Angeles Gas Co. vs. 
Railroad Comm., 289 : S. 287, p. 319, from Bluefield Water W orks Co. vs. Public 
Service Comm., 262 U. S. 679, p. 692, to the effect that the return “should be reason- 
ably sufficient to assure ‘confidence in the financial soundness of the utility and should 
be adequate, under efficient and economical management, to maintain and support its 
credit and enable it to raise the money necessary for the proper discharge of its 
public duties.” The Chief Justice also had occasion to point out in his decision in 
this case (p. 314): 


* * * ‘It is necessary again, in this relation, to distinguish between the 


legislative and judicial functions. It is the appropriate task of the Com- 
mission to determine the value of the property affected by the rates it fixes, as 
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that of an integrated, operating enterprise, and it is the function of the Court 

in deciding whether rates are confiscatory not to lay down a formula, much less 

to prescribe an arbitrary allowance, but to examine the result of the legislative 

action in order to determine whether its total effect is to deny to the owner of 

the property a fair return for its use.’ 

57Clay, Regulation of Public Utilities. 

58This distinction between a non-confiscatory rate and a just and reasonable 
rate is considered at length in Merrill, 14 Cornell Law Quarterly, p. 447. 

59Beutel, Valuation as a Requirement of Due Process of Law in Rate Cases, 43 
Harv. Law. Rev. p. 1249. 

60Beutel, Due Process in Valuation of Local Facilities, (1929), 13 Minn. Law. 
Rev., p. 409. 
61Jn Re Advances in Rates on Coal by Chesapeake & Olio Ry. Co., 22 1. C. C. 
604. 

624 tlantic Coast Line R. Co. vs. North Carolina Corp. Comm., 206 U. S. 1, p. 26. 

63See address of John Dickinson, Asst. Secretary of Commerce, made before the 
New Jersey Bar Assn., United States Law Rev., July 31, 1934. 

64Cedar Rapids Gas Co. vs. Cedar Rapids, 223 U. S. 655, p. 669, 670. 

65Dimock, Public Utilities in Great Britain, Univ. of Chicago Press, 1934; 
Dimock, British and American Utilities, 1 Univ. of Chicago Law Rev., p. 265; The 
London Passenger ene! a 1933: A New Socialization, The Quarterly Journal 
of Economics, Nov. 1933, p. 

66Chesapeake & cae en Co. vs. West, 7 Fed. Supp. 214. 

67Laski, Liberty in the Modern State, p. 38, 41; A Grammar of Politics, p. 393, 
304, 

68Snyder vs. Massachusetts, 291 U. S. 97. 





Coordinator’s Study of Demurrage and Storage 
Rates Continues 


A )ORDINATOR Eastman has sent to the Regional Coordinating Com- 
mittees a detailed analysis prepared by Mr. Charles E. Bell of the 
report and recommendations submitted last April to the Coordinator by 
Director Bartel of the Bureau of Service and other I. C. C. officials, 
concerning demurrage and storage rules throughout the country. 

Mr. Bell’s analysis consists of 32 pages and includes a report sub- 
mitted by the General Committee of the American Railway Associa- 
tion, as well as eriticisms and comments from some of the Regional Co- 
ordinating Committees. 

The report is entirely too lengthy to publish in detail. Members 
making request will be furnished with copies as long as the supply is 
available. 

The substance of the finding of Mr. Bell, which is based on the sav- 
ing of substantial sums to the carriers, is that all of the railroads sub- 
ject to the Interstate Commerce Act which interchange equipment 
should become parties to and observe the national car demurrage and 
storage rules and that all such railroads should place the entire super- 
vision of all demurrage and storage at all stations under the jurisdic- 
tion of an appropriate demurrage and storage bureau. He suggests the 
territory that the numerous bureaus should cover. 








Chairman Lee Addresses Railroad and Utilities 
Commissioners 


HE Chairman of the Interstate Commerce Commission, 
William E. Lee, speaking before the National Association of 
Railroad & Utilities Commissioners at their annual meeting in 
Washington on November 12th, told that body in no uncertain 
language that it has never been his view that the rates of one 
transportation agency should be directly related to the rates of 
another. He contends that is not a sound principle and that the 
regulation of competitors will not cure the ills of the railroads. 
He reiterates his position, however, that he favors proper regu- 
lation of busses and trucks. Mr. Lee says the railroads are suf- 
fering primarily from a scarcity of traffic and that the regula- 
tion of motor vehicles and water lines will not restore to the 
rails the traffic they have lost. The text of Mr. Lee’s address 
follows: 


Perhaps never before in the history of transportation and _ utility 
regulation in the United States has the general situation been so un- 
usual, not only because of the business depression, but by reason of the 
rapid growth of new forms of transportation and communication. In 
the utility field particularly we face confusing situations that challenge 
our best thought. Among them might be mentioned government owned 
electric power plants and the rather remarkable recent developments in 
pipe line transportation. 

Since the last annual meeting of your Association, the Congress has 
provided for the establishment of a Federal Communications Commis- 
sion, vesting it with eontrol over the telegraph, telephone, cable and 
radio, and it is now functioning. We welcome it into the field of public 
regulation, and are confident it will find the same splendid spirit of co- 
operation and assistance in its relations with State regulatory authori- 
ties as has characterized our relations with them. 

Other recent legislative developments affect the duties of the Inter- 
state Commerce Commission. One of them is the Air Mail Act. Under 
its provisions the Commission must fix and determine fair and reason- 
able rates of compensation for the transportation of mail by airplane. 
The Commission is also directed, at least once in every calendar year, 
from the date of letting any contract, to review the rates of compensa- 
tion being paid to the holder of such contract, in order to be assured 
that no unreasonable profit is accruing therefrom. We have already 
concluded a somewhat extensive hearing on air mail contracts. Another 
act of Congress assigns to us certain duties under the newly enacted 
Railroad Retirement Act and the Railway Labor Act. The Federal Co- 
ordinator Act imposes other duties on the Interstate Commerce Com- 
mission. 
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In considering a subject on which I might say a few words to this 
convention, I feel that none is more timely, although it may seem 
threadbare by this time, than the proposed regulation of motor busses, 
motor trucks, and water lines. In a paper prepared by me and read 
before your convention at Hot Springs, in November, 1932, I discussed 
the subject of the regulation of motor vehicle carriers operating in in- 
terstate commerce and legislation necessary therefor. I then strongly 
urged the enactment of such legisiation in the public interest. With the 
increased development of these unregulated agencies and the experience 
and information gained during the past two years, | am more convinced 
than ever that such legislation is necessary. Many who then felt that it 
was too soon for regulation of these transportation agencies now urge it. 
The Federal Coordinator has made an extensive survey of this subject 
and has made a report with recommendations that legislation for the 
regulation of busses, trucks, and also water lines be enacted. In the 
Commission’s letter transmitting the Coordinator’s report and recom- 
mendations to the Congress, we expressed the judgment that it is im- 
peratively necessary, under present conditions, that the recommendations 
of the Coordinator with respect to the regulation of motor earriers and 
of water carriers, be enacted into law. I am glad to say that the ree- 
ommendations and motor-cearrier bill proposed by the Coordinator retain, 
in general, the provisions contained in bills introduced in the Congress 
at various times, for the cooperation of the state and federal commissions 
in the regulation of motor vehicles. 

Considering the appalling loss of life and injuries caused by motor 
vehicle traffic on the highways, I believe it is of paramount importance 
in any scheme for the regulation of such carriers that the utmost con- 
sideration should be given to this subject. The preservation and pro- 
tection of human life is of greater consequence than commercial consid- 
erations of competition and profit. I am firmly of the opinion that there 
should be legislation that will bring about a proper restriction of the 
length, height, width, and weight of motor vehicles, a limitation of the 
number and size of trailers, and—probably the most important of all— 
arequirement that only qualified and experienced drivers be permitted 
to operate properly equipped and regularly inspected motor vehicles, 
under limitations of reasonable hours of service. Regulations of this 
character, no doubt, would have prevented a recent bus accident in New 
York in which 19 passengers lost their lives. 

Strong and prosperous transportations systems are vital to the wel- 
fare of the country; and, if we are to have a real efficient, and economi- 
cally sound national transportation system, it seems to me the merest 
logic that there must be coordination of all agencies. Coordination is 
the ‘‘aet of regulating and combining so as to give harmonious results’’. 
How can there be a harmonious relationship of the several transporta- 
tion agencies, so as to permit the fitting of each agency into a comp ete 
transportation picture, where each is utilized to perform the service for 
which it is peculiarly fitted, so as to give the public the maximum of ser- 
vice at a minimum cost, if all not regulated by the same authority? 
Paraphrasing, a national transportation system divided against itself 
must fail. 
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Touching briefly on the matter of rates, it has never been my view 
that the rates of one transportation agency should have a direct rela- 
tion to the rates of another. It is not sound in principle. The railroad 
rate between two points should be only one of a number of elements, 
and in nowise a controlling one, to be considered in determining a fair, 
reasonable and nonprejudicial motor vehicle rate between the same 
points. Where all carriers are under regulation, and by that I do not 
mean the same kind of regulation or to exactly the same degree, rates 
can not be made with a view to holding traffic to any type of transpor- 
tation. As far back as 1928, even when the motor truck and motor bus 
had not made nearly such great inroads on railroad traffic, in its report 
following the first national investigation in the matter of motor-vehicle 
operations in interstate commerce, the Commission said: ‘‘ Railroads 
have no more economic right to any traffic than had the canal and stage 
coaches which opposed the construction of rai!ways on the ground that 
they would take traffic already being carried on the canals and high- 
ways’’. 

I would not be frank, however, if I did not tell you that, in my 
opinion, and in these remarks I speak only for myself, the regulation of 
its competitors will not wholly cure the ills of the railroads. They are 
suffering primarily from a searcity of traffic, and the regulation of 
motor vehicles and water lines will not restore to the rails the traffic 
they have lost. The justification for the regulation of these so-called 
competing forms of transportation is on other grounds: The stability of 
motor vehicle and water charges, dependable service, the prevention of 
discrimination between persons and places, the elimination of unbridled 
competition, and a determination of fair and reasonable rates. It is 
important, however, for the country to understand that whi e the ills of 
the railroads cannot wholly be cured by legislation, their recovery can 
be materially hindered and prevented by unwise legislation. I do not 
refer to emergency legislation; I am taking a long range view. In my 
opinion the national transportation program should be confined to the 
proper regulation of all forms of transportation. When this has been 
accomplished, with the return of conditions to a state of normaley, the 
proper field for each form of transportation will have been determined, 
and out of the present confused, competitive scramble there will have 
emerged a logically coordinated system of national transportation. 

Time will not permit further reference to the proposed regulation 
of water lines, but the views I have expressed, more particularly with 
reference to motor-carrier regulation, I be!ieve, in general, are sound 
with respect to the regulation of water lines. 

The question of the regulation of motor vehicles has been a levding 
subject of discussion for at least ten vears, and of water carriers even 
longer. Let us hope that out of all this discussion some direct result 
will soon be accomplished ; that it will not be as Mark Twain said, tliat 
there seemed to be much talk about the weather, but nothing was ever 
done about it. 
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Wall Street Journal Predicts Shake-Up in I. C. C. 


WASHINGTON correspondent of the Wall Street Journal 

has written an interesting article entitled ‘‘I. C. C. Faces 
Shake-Up’’. In view of the reliability of the Wall Street 
Journal and the author of the article, it has been deemed worth- 
while to reproduce it here as an interesting addition to the pos- 
sible changes in legislation concerning the entire transportation 
field. The article follows: 


The Interstate Commerce Commission is due for a shake-up in the 
prospective rearrangement of federal machinery for the regulation of 
transportation incident to the Administration’s railroad rehabilitation 
program. 

Evidence of growing dissatisfaction with the present set-up of the 
Interstate Commerce Commission both as to its jurisdiction and person- 
nel is seen in highly critical expressions voiced ‘‘ off the record’’ by rank- 
ing Administration leaders who wield considerable influence at both the 
White House and the Capitol. 

Like criticism also has been expressed in unofficial quarters where 
it is asserted the Commission has lost considerable ground in the general 
public esteem. The feeling that they are ‘‘in bad’’ with the country 
also has been sensed by some commissioners when away from Washing- 
ton on commission business and coming in direct contact with shippers, 
railroad men and the general public. 

Current discussion invariably includes the speculation that per- 
sonnel changes may be expected. Only two of the present complement 
are regarded as certain to survive such a reorganization under New Deal 
standards. 

Rail Coordinator Eastman has stated the Interstate Commerce Com- 
mission should be reorganized before assuming the bigger job of regu- 
lating highway motor operations, water lines, air transportation, ete. 


Would Be “More Under Executive Control’”’ 


Most significant in the discussion, however, is the recent mention by 
a prominent New Dealer that the Interstate Commerce Commission 
should be brought in line with the general Administration objectives 
and made more amenable to executive control. The opinion is seen as a 
reflection of a characteristic New Deal attitude toward existing indepen- 
dent agencies and commissions. Current efforts to bring the Federal 
Reserve Board more directly under executive control is pointed to as 
another indication of this attitude. 

The disposition of the Administration to have the ICC conform with 
the New Deal policies is of utmost significance at this time with the rail- 
roads’ request for a $170,000,000 increase in freight rates pending before 
the Commission. 
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The fact that rate-making is a legislative, not an executive function, 
is no obstacle so far as this opinion is concerned. 

The view that the commission should be revamped so as to make it 
‘‘go along’’ on all New Deal policies just like an executive department, 
is supported in other quarters insofar as it would mean a reconstitution 
of the present Interstate Commerce Commission and creation of a single 
transportation authority manned by outstanding experts. These quar-. 
ters believe a department of transportation might serve the purpose. 
They allege the constitutional objection can be met by superimposing 
a department of transportation over the Interstate Commerce Com- 
mission. 

Although apprehensive over what is going to happen when Presi- 
dent Roosevelt begins to overhaul the transportation regulatory ma- 
chinery the ICC appears confident that it will be taken care of. 

Washington railroad observers are not so certain as the Commis- 
sion appears to be. 


New Haven, C, & N. W. Cited 


That the Commission should keep in line with general Administra- 
tion policies came to a head here on October 1 when the New Haven and 
Chicago & North Western railroads’ RFC loan applications were up for 
consideration. Approval of these loans by the ICC impinged on findings 
that neither road was in need of financial reorganization in the public 


interest at this time. 

Approval of both loans, $6,000,000 for the New Haven and about 
$7,000,000 for the Chicago & Nerth Western, followed a conference be- 
tween the finance division of the Commission consisting of Commis- 
sioners Meyer, Porter and Mahaffie, and Chairman Jesse H. Jones, of the 
RFC. Commissioner Mahaffie, however, dissented. 

Although denied at the Commission, the opinion in informed Wash- 
ington quarters is that ‘‘political pressure’’ was brought to bear in this 
connection. 

One of the proudest boasts of the ICC is its claim of aloofness from 
things political. Nevertheless, the story is going the rounds here that 
politics entered into the situation. 

- The ICC reports on the loan applications concluded that it was not 
‘‘in the public interest’’ to reorganize these railroads at this time. 

The conclusion concurs with the views of Chairman Jones of the 
RFC and President Roosevelt in the matter. Political-minded officials 
state privately that it would disrupt the President’s recovery program 
to precipitate railroad receiverships now by withholding RFC loans from 
financially weak carriers. 

A further check-up in this connection revealed the fact that the 
gradual deterioration of the railroad situation is giving the Administra- 
tion no end of concern. The railroad problem is regarded at the White 
House and RFC as one of the toughest situations confronting the Ad- 
ministration and which must be handled with ‘‘kid gloves’’ to avoid 
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embarrassment of the worst sort, including possible political as well as 
economi¢e repercussions. 

That the question of a department of transportation has received 
serious consideration in influential transportation policy quarters here 
has also been ascertained. A recent widespread report that’ Coordina- 
tor Eastman favored such a move was tracked down as a ‘‘trial-balloon’’ 
from the Coordinator himself. 





Documents for Distribution 


Analysis by Charles E. Bell (November 3, 1934) of Director Bar- 
tel’s recommendations to the Coordinator concerning Demurrage and 
Storage will be mailed to members making the request for same as long 
as our supply lasts. 


I. C. C. Decision (November 19th) Western Trunk Line Rate Struc- 
ture Investigation, Docket 17,000. We have secured a number of copies 
of this decision in order to accommodate our members. Requests for 
copies should be accompanied by 15c in stamps to cover mailing charges. 





$50,000 Donated to American Bar 


The American Bar Association will soon be in a position to expedite 
its work toward a unified national bar as a result of $50,000 donation by 
the Carnegie Corporation. 

President Loftin is quoted as saying that this weleome addition to 
the treasury of the Association will speed the task of correlating the 
work of state and local bar associations throughout the country. The 
five planks of the plan which have become the agenda of the Committee 
are: 


Better criminal law enforcement. 

Higher standards of admission to the bar. 

Protection of the public against the practice of law by unqualified 
laymen. 

A better judiciary. 

Elimination of shyster lawyers and the enforcement of professional 
ethies. 





The Federal Communications Commission * 


ECAUSE of the widespread interest of the legal profession, 

as well as practitioners in general, in the new Federal Com- 
munications Commission, the Journat is glad to pass on to its 
members an address delivered by Albert E. Stephan, Assistant 
Counsel of the Federal Communications Commission, formerly 
Special Assistant to the Senate Committee on Interstate Com- 
merce. Mr. Stephan is well equipped to discuss the operation 
of this new bureau. His address, which was delivered at the 
annual meeting of the Federal Bar Association in Washington 
recently, is as follows: 


One of the important Acts of the New Deal Congress was to create 
the Federal Communications Commission. It differs from some of the 
other new agencies in that it is a permanent organization rather than a 
temporary one created to meet the existing emergency. The reason for 
its creation is clearly set forth in a Special Message to Congress by the 
President :' 


“To the Congress: I have long felt that for the sake of clarity and effect- 
iveness the relationship of the Federal Government to certain services known 
as ‘utilities’ should be divided into three fields: Transportation, Power and 
Communications. The problems of transportation are vested in the Interstate 
Commerce Commission, and the problems of power—its development, transmis- 
sion and distribution, in the Federal Power Commission. 

“In the field of Communications, however, there is today no single Gov- 
ernment agency charged with broad authority. 

“The Congress has vested certain authority over certain forms of communi- 
cation in the Interstate Commerce Commission, and there is in addition the 
agency known as the ‘Federal Radio Commission.’ 

“| recommend that the Congress create a new agency to be known as the 
‘Federal Communications Commission,’ such agency to be vested with the au- 
thority now lying in the Federal Radio Commission, and with such authority 
over communications as now lies with the Interstate Commerce Commission— 
the services affected to be all of those which rely on wires, cables, or radio as a 
medium of transmission. 

“It is my thought that a new Commission such as | suggest might well be 
organized this year, transferring the present authority for the control of com- 
munications of the Federal Radio Commission. The new body, should in ad- 
dition, be given full power to investigate and study the business of existing 
companies and make recommendations to the Congress for additional legislation 
at the next Session. 


The White House, 
February 26, 1934.” 


FraNKLiIn D. RooseVve Lt, 


*Address delivered at the Annual Meeting of the Federal Bar Association, May 
15, 1934, revised. Acknowledgment is gratefully made to Hon. Paul D. P. Spear- 
man, General Counsel of the Federal Communications Commission for a critical 
reading of the paper and for valuable suggestions. 


—_ “congressional Record, 73d Congress, Ist Session, Feb. 26, 1934. Vol. 78, Page 


94 





ion, 
‘om- 
) its 
tant 
erly 
‘om- 
tion 

the 
oTtOn 


reate 
t the 
an a 
1 for 
7 the 


ffect- 
‘nown 
r and 
rstate 
1sMis- 


Gov- 


muni- 
n the 


as the 
1e au- 
hority 
sion— 
> asa 


ell be 

com- 
in ad- 
xisting 
lation 


, May 
Spear- 
ritical 


_ Page 


NOVEMBER, 1934 95 





On February 27, 1934, bills were introduced in both houses of Con- 
gress? designed to carry out this recommendation. The Congress had 
had the advantage of extensive hearings on the Couzens bill to create 
such a Commission,’ but no action had been taken on that bill. In the 
summer of 1933 the President appointed an Interdepartmental Com- 
mittee to study Communications. This Committee made a report* in 
which it recommended : 


(1) Continuation of private ownership and operation of communica- 
tions; 

(2) Government regulation of such ownership and operation by one 
agency, whether an independent Commission or a Bureau in an 
executive department ; and 

(3) Some further extension of permission to merge existing companies 
under the supervision of a regulatory body. 


The Committee was in disagreement as to the extent of the elimination of 
competition. 

Thus, with these two documents before it, the bills were prepared in 
the light of these recommendations and of the President’s message. 

The field to be regulated is gigantic. It represents an investment of 
between five and six billion dollars. Of this amount, roughly, four and 
a half billion dollars is invested in telephone property, one billion dol- 
lars in telegraph property, and something less than one billion dollars 
in the radio industry. In 1923 it produced dividends aggregating about 
three hundred forty three million dollars. Some idea of its size can be 
gathered from the fact that a web of more than eighty-eight million miles 
of telephone wire span the Nation, and over two million miles of tele- 
graph wire link the two Coasts. The homes of America contain seven- 
teen million radio sets. The telephone industry gives employment to 
300,000 workers, the telegraph industry employs 65,000 and the radio 
industry has about 22,000 employees. There are nearly eighteen million 
telephones in the country with 11,000 central offices and 25,000 telegraph 
offices. It is conservative to estimate that there are more than fifty mil- 
lion radio listeners. The telephone wires carried twenty-eight billion 
conversations during 1932, a number that is astronomical in its size. 
One hundred twenty-seven million telegraph messages flashed over the 
spark gaps. Two and a half million radio messages filled the ether. The 
industry is new. Eighty-two years ago Samuel Morse made his famous 
query as to God’s power—only 58 years ago in 1876 did Alexander 
Graham Bell call for Mr. Watson, and radio was hardly a new-born babe 
at the beginning of this century. When we compare these beginnings 
with our present strides growth is overwhelming. 

There is much that lies ahead. The telephone industry is now offer- 
ing teletypewriter service. Copper wires carry telephoto service. One 


°S. 2910, later reintroduced as S. 3285, and H.R. 8301, 73d Congress, Ist Session. 

38.6, 71st Congress, Ist Session, hearings before the Committee on Interstate 
Commerce of the U. S. Senate, May 8, 1929, to June 7, 1929, and 2nd Session, Decem- 
ber 4, 1929, to February 26, 1930. 

4Not printed as a Senate Document, but only “For Senate Committee on Inter- 
state Commerce.” 
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great national company now provides radio point-to-point communica- 
tion, sending messages by code through the ether rather than through 
the conduit of copper strands. 

This country outranks foreign nations in its use of these agencies. 
We have 56 per cent of all the world’s telephones, and 41 per cent of the 
telegraph facilities of the globe. Over 600 broadcasting stations serve 
the nation as compared with 85 in Canada and 78 in all of Russia. In 
29 nations of the world any private individual who is duly qualified may 
own a station under similar conditions to those existing here. In 20 
nations, unlike the United States, radio broadcasting is controlled by a 
monopoly. 

There is not the same degree of competition in the communications 
field that exists in the transportation field. The American Telephone & 
Telegraph Company and its affiliates perform about 95 per cent of all 
the telephone business of the country, and several thousand indepen- 
dent companies perform the remaining 5 per cent. The telegraph busi- 
ness is divided into 75 per cent performed by Western Union, 24 per- 
cent by Postal and less than 1 per cent by other telegraph companies. 
The field of radio communications is divided between R. C. A. Communi- 
cations, Ine., and Radio Marine Corporation, subsidiaries of Radio Cor. 
poration of America, Mackay Radio Telegraph Company, a subsidiary 
of International Telephone & Telegraph, and a group of much smaller 
companies. There is, however, very intense competition between the 
companies themselves in affording communication. This competition 
exists, for example, in the teletypewriter service which the telephone 
company provides in competition with telegraph service, and the leasing 
of wires by telegraph lines to afford a means of competing with teletype. 
Also, the radio point-to-point transmission of message competes with the 
telegraph transmission over copper wires. 

These facets give the high spots of the industry which the Federal 
Communications Commission is charged with regulating. The question 
may well be asked: What can the public expect from regulation? The 
public may expect that the Commission will investigate the practices of 
the companies, determine the nature of their financial structure, protect 
both the public consumers’ interest in the lowest rates consistent with 
sound financial condition and the public investors’ interest in seeing 
that the financial integrity of the company is preserved. It may also 
expect that the Commission will rigidly protect it from any practices by 
the companies which cause an unjust discrimination between various 
classes of public consumers. It will determine whether the rates charged 
for interstate communication, that is, long distance calls, are unreason- 
ably high or whether the companies are charging an undue proportion 
of the cost for providing such service to those patrons who use the tele- 
phone primarily for local rather than long distance business. 

It may expect that the Commission will consider the publie interest 
in regulating the radio industry so that every remote hamlet as well as 
the crowded eastern cities may have the finest radio programs that are 
available. 

The Commission is also charged with the duty of making a number 
of investigations at the direction of Congress: 
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Perhaps the most important subject of investigation is that of the 
relationship between the telephone and telegraph companies and their 
affiliates which furnish equipment, supplies, services and finance to the 
operating company. The chief instance of this is the relationship be- 
tween the American Telephone & Telegraph Company and its wholly- 
owned subsidiary, the Western Electric Company. This company fur- 
nishes all of the equipment to the various telephone operating companies. 
It has frequently been alleged that the charges made for the equipment 
are excessive. If this be true then the result is to increase the operating 
expenses of the telephone companies, and hence the rate paid by con- 
sumers. The Commission is under the duty of determining the facts 
and of recommending whether such contracts should be declared void, 
or subject to Commission approval, or subject to competitive bidding. 

Another duty of the Commission is to investigate the competitive 
situation between telephone and telegraph companies. This encom- 
passes the teletype situation referred to earlier, and the leased wire situa- 
tion. A third related subject for investigation is the exclusive contracts 
made by these companies which prevent competitors from entering the 
field. An instance of this is alleged to exist in certain of the contracts 
made by Western Union with certain railroads which provide that only 
Western Union shall be permitted to have an office in the railroad sta- 
tion, and which thereby exclude Postal Telegraph from competing for 
this business. 

The Commission is under the further duty of inquiring into the 
desirability of State Commission regulation of depreciation accounting. 
The importance of this hinges on the question whether depreciation 
rates charged by telephone companies are excessive and thereby increase 
operating expenses beyond their fair amount, which would result in 
increased charges to the consumers. 

The most important radio investigation is the outgrowth of a bitter 
fight on the floor of the Senate. The Commission is required to study the 
proposal that Congress, by statute, allocate fixed percentages of radio 
broadcasting facilities to particular types or kinds of non-profit radio 
programs. The proposal was made that a certain pereentage—twenty- 
five per cent—be allocated to religious, educational, charitable, labor 
and other non-profit organizations. The Commission is now undertak- 
ing an exhaustive investigation of this proposal and plans to make its 
recommendations to Congress by February 1, 1935. 

In addition to these subjects for special investigation the Commis- 
sion has many duties to perform in regulating the industry. It has prac- 
tically the same power over communications that the Interstate Com- 
merce Commission has over transportation. That is, it can fix just and 
reasonable rates for interstate communication, remove any diserim‘na- 
tions that exist, decide on the fairness of any proposed modification in 
rates, award reparation for unreasonably high rates, makes rules for 
the furnishing of any free service by the companies, regulate interlocking 
directorates, make a complete valuation of the property of the ecompa- 
nies, pass upon the publie interest of any proposed construction or ex- 
tension of new lines, inquire into the management of the companies and 
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keep itself informed of new inventions, require annual reports, regulate 
the carriers’ accounts, and cooperate with the State Commissions in a 
program of effective regulation. 

As to radio, the Commission has power similar to that formerly 
vested in the Federal Radio Commission. It has complete power to 
classify radio stations, prescribe the nature of the service which they 
can render, assign bands of frequencies to the various classes of stations, 
regulate the kind of apparatus to be used, study new uses for radio, 
regulate chain broadcasting, issue, renew, suspend or revoke licenses to 
operate, designate call letters, and perform a host of administrative 
duties carrying out these powers. 

Because of the wide and wholly unfounded controversy over the 
subject of alleged censorship by the Commission, it is worthwhile to 
quote the relevant part of Section 326 of the Act. It provides that: 


“Nothing in this Act shall be understood or construed to give the Commis- 
sion the power of censorship over the radio communications or signals transmit: 
ted by any radio station, and no regulation or condition shall be promulgated 
or fixed by the Commission which shall interfere with the right of free speech 
by means of radio communication.” 


How is the Commission to be set up? The Act is divided into six 
titles. Title I provides for the organization of a bi-partisan Commission 
of seven members. A Republican and a Democrat are assigned to each 
of three Divisions—Telephone, Telegraph and Broadeasting,—and the 
Chairman of the entire Commission is an ex-officio member of all three 
divisions. The Commission has a Chief Engineer and an Assistant 
Chief Engineer for each of the three divisions. Likewise, there is a 
General Counsel and three Assistants General Counsel charged with the 
legal functions of the various divisions. A Director has also been ap- 
pointed for each of the divisions. 

Title II contains the provisions applicable to common earriers, that 
is, to telephone, telegraph and radio companies which transmit messages 
for the general public. 

Title III contains the provisions applicable to radio broadcasting. 

Title IV provides for court review of orders of the Commission 
It is patterned after the provisions applicable to review orders of the 
Interstate Commerce Commission, and of the old Radio Commission. 

Title V contains the penal provisions so as to give strength to 
orders of the Commission. The penalties are similar to those contained 
in the Interstate Commerce Act. 

Title VI contains various miscellaneous powers. 


There is a great field for effective work by this new Commission. 
This country has developed excellent communication facilities, but with 
the growth there have also been many evils. One of the things which 
the Commission can be expected to do is to eliminate the major evils, 
but it can go much farther than this. It can be of vital help to the entire 
country in seeing that reasonable rates consistent with financial integrity 
of the companies are afforded to every citizen. It can assist the State 
Commissions in their great task of regulating intrastate and local con- 
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ditions. It can look through the eyes of broad national planning at the 
communication problems of this country and evolve a communications 
system that will provide the greatest service during the stress of any 
future wars, as well as during peace time. Lloyd George is said to have 
declared in 1913 that the preeminence of Great Britain was due to two 
factors: her control of the seas and her control of communications. This 
country can reach a comparable preeminence, and this Commission can 
lead the way to one of those goals. 

Senator Clarence C. Dill, Chairman of the Senate Committee on 
Interstate Commerce, and father of the bill which created the Commis- 
sion, clearly expressed the purpose of the Commission when he drafted 
the first section of the Act. It is: 


“For the purpose of regulating interstate and foreign commerce in com- 
munication by wire and radio so as to make available, so far as is possible, to 
all the people of the United States a rapid, efficient, Nation-wide, and world- 
wide wire and radio communications service with adequate facilities at reason- 
able charges; for the purpose of the National defense; and for the purpose of 
securing more effective execution of this policy by centralizing authority here- 
tofore granted by law to several agencies, and by granting additional authority 
with respect to interstate and foreign commerce in wire and radio communica- 
tion, there is hereby created a Commission to be known as the ‘Federal Com- 
munication’s Commission’.” 





I. C. C. Permits Increases in Class Rates 
W. T. L. Territory 


In Docket 17,000, Rate Structure Investigation, covering Western 
Trunk Line elass rates, the Commission has released a report, consisting 
of some 150 pages, in which it finds upon further hearing that the ecar- 
riers have sustained their claims for need of increased revenues and cer- 
tain inereases are permitted throughout the Western Territory. This 
is the 6th supplemental report of the Commission on this subject. The 
Commission finds that the increased revenue yielded by readjustments 
under review are less than anticipated. Owing to the length of the re- 
port no review is possible, but copies will be furnished to members 
requesting same as long as they are available, at 15¢ which is to cover 
the cost of postage. 





Report of the 


Special Committee on Changes in Interstate 
Commerce Law Relating to Procedure 


HE Special Committee in charge of the subject of laws and changes 

in laws relating to procedure before the Interstate Commerce Con. 
mission is unduly seattered in membership, and purposely 0. 
It has had no opportunity for meeting during the past year, and the 
contacts of its members have been solely through correspondence. 

The subject confided to the special committee is a large and import- 
ant one. Briefly, the special committee is to ascertain whether procedure 
before the Interstate Commerce Commission shall continue to follow 
‘‘the concept of court procedure,’’ or whether some new method of de. 
termining various administrative problems is possible and preferable, 
and should be made available through changes in the law if necessary. 
The subject is by no means a new one. It has received the earnest con- 
sideration of Commissioners, Examiners, and Practitioners in the past, 
and one result has been the shortened procedure rule of handling formal 
eases. Most practitioners who have submitted cases under the shortened 
procedure rules will agree that it has expedited results. Most will also 
agree that while it does not lend itself aptly to the handling of the larger 
run of eases, its use might well be extended. 

Any departure from the concept of court procedure in the adminis- 
tration of the Interstate Commerce Act would seem necessarily to in- 
volve some departure from the time honored and statutory right to the 
usual open hearing in adversary cases. Your special committee has not 
reached the point where it feels justified in making any recommendations 
to such effect. It feels that longer consideration of the subject, and 
greater opportunity to confer with, and to ascertain the views of, Com- 
missioners, Examiners, and other practitioners who have given the sub- 
ject particular thought, is highly advisable before any definite conclu- 
sions shall be reached and recommendations made to the association. 

The committee therefore recommends that it be continued for the 
forthcoming year with instructions to pursue its studies and to make its 
further report of the 1935 annual meeting. 


Aucust GutHEem™, Chairman, 
JOHN C. BILus 

KENNETH F. BurGEss 
Tuomas J. BuRKE 

Paut M. RIPiey 
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Personals 


Eumer L. Beacu of Baltimore, Maryland, has been appointed as- 
sistant general counsel for the Chesapeake and Ohio Railway Company, 
Richmond, Va., as of November 1, 1934. 

Mr. Beach received his early education at schools in Pennsylvania. 
In 1911 he moved to Washington, D. C. and took up the study of law 
at Georgetown University, where he graduated in 1915, with the degree 
of LL.B., standing second in a class of 260. From 1915 to 1917 he was 
law clerk in the solicitor’s office of the Navy Department. 

From 1917 to 1919 he was lieutenant (supply corps) United States 
Navy, on duty as supply, accounting and disbursing officer, at St. 
Thomas, Virgin Islands, and also performed the duties of government 
secretary and legal aide on the staff of the naval governor of the Virgin 
Islands. In 1920 he was appointed attorney and examiner with the 
Interstate Commerce Commission, and held this position until 1927, 
serving for most of the time as senior examiner in the office of Commis- 
sioner Aitchison. 

In 1927 he was appointed assistant general attorney of the Balti- 
more and Ohio Railroad Company, from which position he goes to the 
Chesapeake and Ohio. 

Mr. Beach is a member of the bar of the District of Columbia, and 
has been admitted to practice before the court of appeals of the District 
of Columbia and the Supreme Court of the United States. He is a mem- 
ber of the Phi Alpha Delta legal fraternity. 


AntuHoNy P. Donapio, has been appointed Assistant General Coun- 
sel of the Baltimore & Ohio Railroad, Baltimore, Md., sueceeding Elmer 
L. Beach as of November 1st. Mr. Donadio has been in the Legal De- 
partment of the Baltimore & Ohio for a number of years and has more 
recently been located at Cincinnati, Ohio. 


Harry D. FENSKE, has been appointed a member of the commission 
for the Port of Detroit by Governor William A. Comstock to fill the un- 
expired term of George R. Fink, who resigned. Mr. Fenske is Manager 
of the transportation and export department of the Great Lakes Steel 
Corporation of Detroit, Michigan and has been serving as secretary of 
the commission known as the Port of Detroit Authority since its forma- 
tion in January this year. The commission has jurisdiction over the 
transportation and waterfront facilities in Wayne County under pow- 
ers provided for by state legislation and adopted by the voters of Wayne 
County at the elections last November. 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Tariff Interpretation 


OCKET No. 26324, Alton Brick Company v. Missouri Pacific 
Railroad, et al. Division 5. The complainant alleged that 
the switching charged at St. Louis sought to be collected in addi- 
tion to the line haul rate on a number of carloads of brick was 
inapplicable inasmuch as it was in addition to the line haul rate 
from Jackson, Missouri, to St. Louis, over an interstate route. 
The Commission disagrees with the complainant and finds the 
charge applicable, the question resolving itself into one of tariff 
interpretation. It seems the Missouri Pacific absorbed the termi- 
nal switching charged to complainant’s plant in St. Louis when 
the rate to St. Louis was the same as the rate to East St. Louis. 
In summing up its finding, the Commission says: 


‘“We have frequently stated that carriers’ tariffs must be construed 
strictly according to their language and that the intention of the fram- 
ers is not controlling but we have also stated that although doubt as to 
the meaning of a tariff must be resolved in favor of a shipper and against 
the carrier which compiled it, the doubt must be a reasonable one; that 
the terms of a tariff must be taken in the sense in which they are gener- 
ally understood and accepted commercially; that neither carriers nor 
shippers can be permitted to urge for their own purposes a strained and 
unnatural construction ; that all pertinent provisions of a tariff must be 
considered together; and that if those provisions may be said to express 
the intention of the framers under a fair and reasonable construction, 
that intention must be given effect. Considering the pertinent provi- 
sions of the tariff and the reasonable construction of such provisions, the 
conclusion is inescapable that it was the intention of the framers of the 
tariff to make the intermediate rule apply only to such stations on the 
Missouri Pacifie in Illinois as were listed in its distance table. There- 
fore, since East St. Louis was not shown to be a station in Illinois on 
that carrier in its distance table, the intermediate rule has no applica- 
tion at East St. Louis and the rate applicable from Jackson to East St. 
Louis was 10.5 cents. Since the rates from Jackson to St. Louis and 
East St. Louis were not the same, the absorption of the switching charge 
was not authorized.’’ 






Motor Truck Competition 


Docket No. 15427, Iola Cement Mills Traffic Association, et al. V. 
Abilene & Southern Railway, et al. Entire Commission. In modifying 
its previous decision upon further hearing involving the intrastate rates 
on cement between points in the State of Texas with relation to the rates 


102 











on in 
missi 
9.530 
from 
justi 
tablis 
tion, 

ceed 


R 


8. F. 
furtl 
comy 
earn’ 
tran 
this 

dire« 


Divi 
men 
pro¢ 
port 
then 
and 
arra 
In ¢ 
den 
resu 
tric 


rial 
gra 
wat 
fro} 
visi 
titi 
Jac 
rat: 
the 
ser 
inf 
me 
Mi 









the 


cific 
that 
ddi- 
was 
rate 
ute, 
; the 
ariff 
rmi- 
vhen 
ouis, 


rued 
ram- 
as to 
ainst 
that 
ener- 
». nor 
| and 
st be 
press 
tion, 
rovi- 
;, the 
f the 
1 the 
here- 
is on 
liea- 
t St. 
and 
large 


ul. V. 
ying 
rates 
rates 





NOVEMBER, 1934 103 





on interstate traffic on cement from Kansas and Oklahoma, the Com- 
mission cites that the State Commission permitted the reductions in 
2.530 instances. It points out that carriers under appropriate authority 
from the Railroad Commission of Texas made the reductions and the sole 
justification stated in the carriers’ application seeking authority to es- 
tablish the lower seale of rates was the pressure of motor truck competi- 
tion, and, further, that the changed conditions that arose since prior pro- 
ceedings in these cases warranted its finding. 


Reparation Denied Participating Carriers Not Named as Defendants 


Docket No. 14993, Wichita Board of Commerce, et al, v. A. T. & 
8. F. Railway, et al. Entire Commission. In this ease, which was upon 
further hearing, the Commission found the amount of reparation due 
complainants and ordered it paid. The Commission states that several 
carriers were named in the rule five statements as participating in the 
transportation of the traffic, but they were not named as defendants in 
this proceeding. Accordingly, its order awarding reparation is not 
directed against them. 

Transit Arrangement 


I. & S. Docket No. 3991, Transit on Grain in Southern Territory. 
Division 3. The carriers proposed the cancellation of transit arrange- 
ments at intermediate points in Southern Territory on grain and grain 
produets originating at or moving through the gulf and south atlantic 
ports destined to points in southern territory. The Commission denied 
them this right as the purpose of the restrictions was to exclude grain 
and grain products originating in the Pacific Northwest from transit 
arrangements at interior points beyond the ports and for other reasons. 
In commenting on transit arrangements, the Commission says: ‘‘ Respon- 
dents are benefited by the transit arrangements to the extent that they 
result in the movement of traffic by rail that would otherwise move by 
truck.’? 

Fourth Section Relief 


Fourth Section Application No. 15534, Roofing and Building Mate- 
ral to Florida Ports. Division 2. In commenting upon its refusal to 
grant certain relief sought by the carriers to reduce rail rates to meet 
water competition from New Orleans to Miami and Tampa, Florida, and 
from Mobile to Tampa, without observing the long-and-short-haul pro- 
visions of Section 4 of the Act, the Commission states that the compe- 
tition of the water line is not sufficient to justify the relief sought to 
Jacksonville as it is based principally upon a hope that the proposed 
rates will attract some tonnage. The Commission says: ‘‘ Considering 
the relative desirability of the two services from the standpoint of the 
service rendered, it appears that the steamship service is not so markedly 
inferior to that performed by the railroads, particularly as to ship- 
ments to Tampa as to require rates for rail service to that port and 
Miami higher than those proposed.”’ 
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Undue Prejudice 


Docket No. 26230, Clinchfield Coal Corporation v. C. C. & O. R. R, 
et al. Division 3. In dismissing this case, which alleged undue preju- 
dice in the matter of coal rates from Clineheo, Virginia, to destinations’ 
in North Carolina, the Commission remarks that the complainant’s con- 
tention that the prescription of the suggested differentials Clinchco over 
Clinch Valley District No. 2 over the route through Clinchfield, would 
be of no value whatever. Thus the Commission points out complainant 
requires that a relationship be established only by reductions and im 
eases such as this when a parity of rates is sought only by reductions,7 
the allegation of undue prejudice is regarded as withdrawn. 


Docket No. 25595, Illinois Coal Traffic Bureau v. Ahnapee & West 
ern Railway, et al. Entire Commission. In dismissing the complaint 
involving the rates on coal from the Southern Illinois district to various 
destinations in Minnesota, lowa and Wisconsin, because they were found) 
not to be unduly prejudicial in their relation to the rates from Indiana, 
the Commission points out that no one testified that Southern L[llinoig 
lost any business to Indiana by reason of the rate adjustment alone and 
that undue prejudice ordinarily cannot exist unless it be clearly estab] 
lished that the rates complained of constitute a source of undue disad- 
vantage to one and undue advantage to another, citing Barrett & Com4 
pany V. A. T. & 8. F.,172 1. C. C. 319. 


Docket No. 26424, Cleveland Cliffs Iron Company v. M. St. P. & 

S. 8S. M. Railway, et al. Division 5. This case involved the rates om 
charcoal from points in Wisconsin to Detroit, Michigan. The Commis 
sion awarded reparation on certain shipments. It appears that the com] 
plainant had to absorb a certain sum in making its shipments to meet 
competition but the Commission finds that there is no showing that the 
selling price of charcoal was fixed or controlled by shippers at the com] 
peting points and that the damage because of undue prejudice is not 
proven merely by showing that a part of a rate was absorbed in the) 
selling price of a commodity. 


Double Emergency Charge 


Docket No. 25933, West Virginia Coal & Coke Corporation v. B. & 
O. R. R. et al. Entire Commission. The Commission reaffirms its pre 
vious finding to the effect that the maintenance and collection of double 
emergency charges in addition to the basic transportation rates on come 
plainant’s shipments of coal moving over rail-river-rail routes from] 
mines in West Virginia to destinations in Illinois, Indiana, Kentucky) 
and Ohio, was not unreasonable or unduly prejudicial. This case grew) 
out of the emergency charge under Ex Parte 103 proceedings and the 
charge was applied to shipments moving all rail to Huntington, thene@] 
by boats privately operated to Cincinnati, thence by rail to.destinations 
in the above named states. The complainant contended that shipment# 
so moved were assessed two emergency charges, whereas all rail ship# 
ments were only assessed one such charge. The Commission, howevemys 
finds that the two rail movements were entirely separate and each sub 
ject to the emergency charge. 
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